with'. 7 The impugned decision was a failure to grant an adjournment by the Migration Review Tribunal, in relation to a matter to which the Division applied. However, the application for the adjournment was held to be a different type of decision, to which the Division did not apply, and hence the common law rules of procedural fairness were followed.
Suggesting, as Spigelman CJ does, that s 75(v) of the Constitution provides a 'foundation' 8 for administrative law is an overstatement. As Hayne J made clear in Aala, s 75(v) preserves the High Court's jurisdiction to grant constitutional writs, without affecting the substantive law associated with those writs. In this essay, I therefore aim to displace the primacy given to the Constitution as the foundation for judicial review and return such primacy to the statute in each case. Whereas s 75(v) prevents Parliament from depriving the High Court of jurisdiction in judicial review proceedings, it is the content of the statute which determines the scope of the power and the limitations attached to it. Jurisdictional error simply describes when an administrator has acted in excess of his/her power given the terms of the power and such limitations as are imposed on it. There are elements of constitutional law in administrative law, such as the need for a valid conferral of power 9 and constitutional elements of statutory interpretation. 10 Insofar as s 75(v) protects minimal standards of judicial review for acts that are ultra vires on their face, the Hickman principle also operates to invalidate legislative provisions that purport to protect such acts from review. Other grounds, however, can be excluded without any inconsistency with either the Constitution or Hickman. 11 This essay is in two parts. The first section deals with jurisdictional error, the grounds which may be excluded and how breaches of the rules of natural justice 12 fit within this framework. In the second, I examine notions of statutory interpretation as they apply to the exclusion of natural justice, For brevity, I use the term 'natural justice' to refer to the natural justice hearing rule. Where a statute purports to exclude natural justice, it is generally taken to refer only to the natural justice hearing rule: Mark Aronson and Matthew Groves, Judicial Review of Administrative Action (Lawbook Co, 5 th ed, 2013), 453. Issues relating to such reading down are beyond the scope of this paper.
adopting theoretical frameworks to critique the application of the principle of legality in its assumption that the rules of natural justice are not excluded by particular statutes. I will not be engaging in polemic criticisms of jurisdictional error as a legal principle or rebutting the importance of s 75(v) as entrenching judicial review of administrative action. These are tasks for other texts. What I will seek to do in this essay is to shift the focus away from the Constitution and its centrality since Plaintiff S157, and instead focus on statutory interpretation as the true crux of judicial review.
JURISDICTIONAL ERROR
The grounds of jurisdictional error have been listed in cases such as Craig 13 and Anisminic. 14 A compilation of the grounds listed in those two cases by Professor Aronson was cited with approval by Kirby J in Futuris:
1. "A mistaken assertion or denial of the very existence of jurisdiction. 2. A misapprehension or disregard of the nature or limits of the decision maker's functions or powers. 3. Acting wholly or partly outside the general area of the decision maker's jurisdiction… 4. Acting on the mistaken assumption or opinion as to the existence of a [jurisdictional fact]… 5. Disregarding a relevant consideration…or paying regard to an irrelevant consideration… 6. Misconstruing the decision maker's Act…in such a way as to misconceive the nature of the function being performed or the extent of the decision maker's powers… 7. Bad faith. 8. Breach of natural justice." 15 Such lists are not exhaustive. 16 Other grounds such as Wednesbury unreasonableness, a form of which was applied this year in Li may also be added. Such lists are merely demonstrative of the types of error found in various cases that result in jurisdictional error. Jurisdictional error is jurisdictional error regardless of the grounds under which it is found. It denotes a finding that an act or decision was unauthorised and therefore liable to remedy. In Project Blue Sky, Brennan CJ (speaking with respect to statutory instruments) said:
A Two Concepts of Jurisdictional Error
'…the source of the invalidity is the restricted ambit of the power, not the absence of some act or occurrence extrinsic to the statute. A statutory direction as to the manner in which a power may be exercised is not a direction as to the doing of some preliminary or collateral act; it is a delimitation of the power itself. This restatement shows two genera within the taxonomy of jurisdictional error. The first, most obvious form is where the authority acts outside of its powers, whether in whole or in part, due to wilful action or an error of law that caused the authority to misinterpret its power. 20 Such acts will always constitute jurisdictional error and lead to invalidity. The second, less obvious form of jurisdictional error is where the authority is acting within jurisdiction, but fails to comply with a condition placed on the exercise of the jurisdiction. Aronson (above note 17) discusses 'constructive failure to exercise jurisdiction' in a narrower sense, but I have used the expression here to indicate that a failure to adhere to a limitation on a power is jurisdictional error in the same way that an act that is ultra vires on its face would be.
by implication requires the repository of the power to have regard to that matter or to matters of that kind as a condition in exercising the power.' 26 In the same way, the ground of considering an irrelevant factor is only available if factors which must not be considered are identified in the statute. 27 Natural justice, bias and Wednesbury unreasonableness raise more difficult questions as to when they apply and when they are excluded. In this essay, I will only be addressing the question of when the rules of natural justice are excluded; addressing Wednesbury unreasonableness and bias would require a much larger work.
B Plaintiff S157 and the Hickman Principle
Plaintiff S157 determined that a privative clause will not be effective to prevent judicial review of a decision affected by jurisdictional error. This was the required by s 75(v) of the Constitution, which preserved the High Court's jurisdiction to grant constitutional writs and therefore to conduct judicial review proceedings. The High Court re-examined the decision of Dixon J in Hickman, in which His Honour said it was 'necessary to ascertain before issuing a writ whether the persons or body against which it is sought are acting in excess of their powers.' 28 He went on to say:
'…if in one provision it is said that certain conditions shall be observed, and in a later provision of the same instrument that, notwithstanding they are not observed, what is done is not to be challenged, there then arises a contradiction, and effect must be given to the whole legislative instrument by a process of reconciliation.' 29
With that emphasis on statutory construction, one of the questions that arose in Plaintiff S157 was:
'whether, on the true construction of the Act as a whole, including s 474, the requirement of a fair hearing is a limitation upon the decision-making authority of the Tribunal of such a nature that it is inviolable.' 30
The effect of the Hickman principle is to preserve judicial review where two conflicting provisions purport to confer a power subject to limitations and that those limitations do not apply. As discussed above, it does nothing to protect a decision that is made consistently with the power. 31 The Hickman principle would protect the first category of judicial review grounds, as it would be inconsistent with a grant of power to exclude them. An exercise that is ultra vires on its face, or made in the absence of a jurisdictional fact, cannot be made valid by a provision stating that acts made in excess of that authority are valid. 32 To authorise such acts would be inconsistent as a matter of logic and construction, and would be prevented by the Hickman principle.
The Hickman principle is not engaged by attempts to exclude grounds of review that I have identified in the second category. Where the statute is inconsistent with the rules of natural justice, Wednesbury unreasonableness, apprehended bias or mandatory relevant/irrelevant factors, these grounds simply do not operate as limits on the power; in other words, no such jurisdictional error could arise. Nor does any inconsistency arise as it would in the case of a privative clause claiming to validate otherwise invalid decisions (as in Bodruddaza) or oust the High Court's power to review administrative decisions in cases involving jurisdictional error (as in Plaintiff S157).
C Breach of the Rules of Natural Justice as Jurisdictional Error
So far I argued that the central element in determining jurisdiction is statutory construction, and that whenever the decision-maker acts beyond the authority conferred by the statute, that will lead to jurisdictional error. Some grounds of jurisdictional error, such as fraud, apply to all powers because it is always beyond the statute that the powers be used for fraudulent purposes. Within the group of grounds that can be excluded with respect to particular grants of power, there is a difference between those grounds that exist because of limitations expressed in the statute and those which are traditional instances of the common law.
The two examples of review grounds derived directly from the statute are relevant/irrelevant considerations and jurisdictional facts. exercising the power. 33 Similarly, a jurisdictional fact will limit the jurisdiction if it appears on the statute, but will not be implied in the absence of statutory expression, as seen in Plaintiff M70 and the legislative response to repeal s 198A of the Migration Act 1958.
Such a formula cannot be put for natural justice. Although it is common to speak of 'a breach of the rules of natural justice' as a form of jurisdictional error, 34 those rules are not uniform and in some cases their content is reduced to nil. 35 In Aala, Gaudron and Gummow JJ identified that the 'the relevant "rule" of natural justice is that requiring procedural fairness,' 36 but shortly after stated that 'that the practical content of the obligation, and thus the issue of breach, may turn upon the circumstances of the particular case.' 37 Despite these issues of identification, in Annetts v McCann the High Court thought it was:
'settled that, when a statute confers power upon a public official to destroy, defeat or prejudice a person's rights, interests or legitimate expectations, the rules of natural justice regulate the exercise of that power unless they are excluded by plain words of necessary intendment.' 38
In the second half of this essay, I will go on to consider how such necessary intendment may be shown.
STATUTORY CONSTRUCTION AND THEORY
The long-held legal fiction of statutory construction is that courts aim to find the meaning of a statute according to the intention of Parliament, manifested by the words of the statute. 39 In this section, I will use three perspectives to demonstrate that this is not the case in construing statutes that purport to exclude natural justice. First, the principle of legality places effective manner and form requirements on the Parliament in order that certain meanings be adopted, 40 and otherwise imputes contrary intentions. This is backed by the second perspective, Dworkin's model of the 'best' available meaning of the statute. Third, I will employ elements of Gadamer's hermeneutics in Truth and Method, investigating the role of preunderstandings and the fusion of horizons. I will give a brief explanation of these frameworks as I introduce each to the discussion.
I will be analysing the judgment of Kirby J in Re Minister for Immigration and Multicultural Affairs; Ex parte Miah 41 as exemplary of the interplay of these frameworks. Miah concerned an application for judicial review of a decision not to grant a protection visa to the applicant, a citizen of Bangladesh who claimed he was being persecuted by Muslim fundamentalists on the basis of his political opinions. The delegate of the Minister rejected the application on the basis of events that had taken place between the application for a protection visa and the decision being made which were not called to the notice of the applicant. The High Court considered whether Subdivision AB of the Migration Act 1958, headed 'Code of procedure for dealing fairly, efficiently and quickly with visa applications' excluded common law rules of natural justice. The Minister contended that this exclusion was achieved by Subdiv AB providing a complete code for procedural fairness in cases covered by it. That argument was rejected by the Court, which found that a breach of the rules of natural justice had occurred and issued writs of prohibition, certiorari and mandamus.
A The Principle of Legality
The principle of legality was famously stated by the joint judgment in Coco v The Queen:
'The courts should not impute to the legislature an intention to interfere with fundamental rights. Such an intention must be clearly manifested by unmistakable and unambiguous language. General words will rarely be sufficient for that purpose if they do not specifically deal with the question because, in the context in which they appear, they will often be ambiguous on the aspect of interference with fundamental rights.' 42 'Imputing an intention' is not to be taken literally; it merely adopts the canonical language of statutory interpretation to justify the conclusion that something other than the plain meaning of the statute applies. 43 As I will go on to show, rejecting one interpretation and favouring a more restrictive one according to the principle of legality is consistent with both theoretical frameworks I have identified. To take a hermeneutical approach, judges preunderstand statutes not to interfere with common law rights, and will refuse to adopt such a construction unless it is irresistibly clear. To take Dworkin's approach, the court's adoption of the best construction avoids, so far as it is possible, a meaning which would affect common law rights.
Whether it is the result of the principle of legality itself or either of these decision-making frameworks, judges are predisposed to maintain the common law, and with it, natural justice.
Kirby J in Miah came to the conclusion that the code did not oust the common law rules of natural justice:
'because the obligation to conform to the rules of natural justice is so deeply entrenched in the assumptions upon which our law is based, it can normally be treated as implicit in legislation enacted by the Parliament. The fact that Kirby J identifies natural justice as arising outside the statute indicates another layer of complexity to natural justice as a form of jurisdictional error. Although the terms of the statute and the nature of the power which it confers will determine the content of natural justice as it applies in the particular case, the rules are to be found in the common law, and are protected by common law assumptions such as the principle of legality. This is not to say that these grounds of review, or the principle of legality which protects them, are inconsistent with statutes. As French CJ stated:
'The common law principle of legality has a significant role to play in the protection of rights and freedoms in contemporary society while operating consistently with the principle of parliamentary supremacy. It does not, however, authorise the courts to rewrite statutes in order to accord with fundamental human rights and freedoms.' 50
B Dworkin and the Best Construction
Dworkin developed a model of statutory construction in his book Law's Empire which does not rely on the intentions of Parliament (referred to as 'speaker's meaning') and seeks to provide 'a better interpretation of actual judicial practice.' 51 His model is that decision-maker will interpret the words of the statute so as to give them their 'best' meaning , making decisions that are the 'best' they can be. 52 Dworkin's framework sits well with the principle of legality, as both provide frameworks to interpret statutes coherently with common law presumptions such as that against the exclusion of natural justice, and although both recognise the role of the judge in interpretation, both recognise that the judge does not seek a meaning which is contrary to the statute. Similarly, Kirby J noted in Miah that 'the fundamental duty of a court is to express a rule that is harmonious, and not inconsistent, with the enacted provisions. Decisions upon such matters must be made by reference to the language of the legislation, its history, the apparent purposes of any amendments and the conclusion reached concerning the exclusivity of the statutory remedies which the Parliament has provided.' 56
The enacted provision and its legislative context, then, provide a scope in which a decision is to be made, and the judge selects a meaning from within that scope which best preserves the law's integrity. Dworkin states that the judge would fail the interpretive task 'if his interpretation showed the state saying one thing while doing another.' 57 The judge's respect for the statute must be such that 'he will not think that he makes a statute the best it can be merely by projecting his own convictions onto it.' 58 However, like French CJ, Dworkin shows that the principle of legality is not inconsistent with the primacy of the statute. Rather, judges employ the principle of legality to ensure law's integrity. As Kirby J stated, this principle is 'deeply entrenched in the assumptions upon which our law is based.' 59 According to Dworkin, rules such as these are useful in that they provide a framework independent of legislative intent to guide statutory interpretation, which allows legislators to predict how their statutes will be interpreted. 
C Gadamer's Hermeneutics: Preunderstandings and the Fusion of Horizons
In Truth and Method, Gadamer described structural and normative notions of hermeneutics. One of the structural lessons from Gadamer is that we cannot (and in the normative mode, should not) seek to understand something simply as the author intended. Rather, interpretation takes place within a given situation, which gives the interpreter certain prejudices. I will refer to these prejudices as 'preunderstandings'. The goal of the interpreter is not to ignore his/her preunderstandings, as this is impossible: it is only though recognising our preunderstandings that we are able to engage in understanding. 61 Similarly, the text that is being interpreted has been produced in a particular context, 62 and is affected by this context and the preunderstandings of the author. In light of these two sets of preunderstandings, the aim of the interpreter -in our case, the judge -is to achieve a 'fusion of horizons', which Gadamer describes as 'the mediation between history and the present in the act of understanding itself.' 63 It is in this fusion that understanding is achieved in context.
Kirby J sets out some of the context of judicial decision-making in Miah:
'The common law may not be inconsistent with the Constitution. Nor may it be inconsistent with applicable statute law. In either case, judge-made law gives way to the superior authority of constitutional and legislative provisions.' 64 The question that Kirby J was approaching, then, is not simply 'what does the statute mean?' Rather, he asks, 'What does the statute mean in light of the Constitution, and where applicable, the common law?' So much might seem obvious, however it becomes relevant in application, which is central to both natural justice 65 and hermeneutical enquiry. 66
61
It is in application that we see the importance of jurisdictional error and natural justice. According to Kirby J, it is obvious that:
'the Parliament did not purport to exclude the constitutional jurisdiction of this Court to consider complaints about departures by officers of the Commonwealth from the requirements imposed on them by law, including (if applicable) the legal requirement to accord natural justice to persons affected by their decisions.' 67 Kirby J cites s 75(v) as his authority for this statement (although it relies implicitly on Plaintiff S157). On a plain reading of the statute -even on a plain reading of s 75(v) -it is not so 'obvious' that Parliament had or did not have the stated intention; this becomes clear only through the court's application of the provision in the context of jurisprudence on s 75(v). 68 In applying the text of the statute to legal decision-making, the context of the decision and preunderstandings of the judge point to common law meaning in the statute, found in Kirby J's application of the principle of legality. Further, Kirby J's finding that s 69(2) of the Migration Act 2958 did not exclude 'a legal requirement arising outside the Code' demonstrates the preunderstanding that natural justice applies, and that this preunderstanding precedes consideration of whether it has been excluded by the words of the statute.
Accepting the role of Kirby J's preunderstandings in Miah only paints half of the hermeneutical picture. The role of the judge is not simply to interpret the law in the context in which s/he finds it, but to reach a 'correct' decision through the fusion of horizons. 69 As Gadamer states, 'someone who is seeking to understand the correct meaning of a law must first know the original one', 70 considering the historicity of the original meaning, but this is done to ensure the best interpretation in the present context.
D Conclusions on Interpretation

66
Gadamer, above note 64, 335. which it was held that the rules of natural justice were not to be excluded by providing a statutory equivalent. Further, the principle of legality was recently applied in Saeed 71 to again find that natural justice had not been excluded by statute. In that case, the High Court held that the legislature, being aware of the common law, would intend that it apply unless the legislature clearly provides otherwise. Aronson and Groves 72 argue this creates uncertainty, as parliaments can never be sure what the requirements of natural justice are and whether they have been excluded. However, Dworkin suggests that rules such as the principle of legality create certainty by giving a framework to statutory interpretation independent of the legislators' intent. Further, Gadamer teaches us that the legal interpretation is affected by the context of the courts, which as Kirby J states includes the framework of the statute, common law and the Constitution. French CJ takes this a step further, arguing that elements of the common law -including the principle of legality -are constitutional in character. On any of these three frameworks, we can see that if a construction that does not exclude natural justice is available, it will be preferred over a construction which does exclude those rights.
An issue remains regarding Gadamer's normative approach to understanding. I have discussed above that understanding is based on the fusion of horizons. However, applying one's preunderstandings to a text in the context in which interpretation takes place is not the end of understanding; it is only the beginning of it. The normative element of hermeneutics involves not only recognising how interpretation takes place and recognising the role of the self, but also efforts to avoid error that are otherwise found by wrongly applying preunderstandings to the text. 73 The interpreter must reflect on her/his preunderstandings in order to understand 'the truth that becomes visible to me only through the Thou, and only by letting myself be told something by it.' 74 The courts cannot, inflexibly apply rules such as the principle of legality without seeking to understand the legislative context of the provision. natural justice by statute, it was not achieved. The Court in Li added to that confusion by finding that natural justice was excluded from the decision of whether a visa should be granted, but that the failure to grant an adjournment was so far in breach of principles of procedural fairness to be unreasonable in the Wednesbury sense. Whereas on Dworkin's reading, courts have followed the best interpretation available by finding that natural justice was not excluded, Aronson and Groves' argument highlights that it is not clear what legislative formula will succeed in excluding natural justice:
'Saeed left the theoretical possibility of legislative exclusion intact but did so using language which suggests that exclusion is very difficult in practice. Only time will tell if the requisite level of irresistible clearness is actually possible within the complex of migration legislation. Saeed also confirmed another longstanding obstacle to the legislative exclusion of natural justice, namely that the implication process is one of construction which proceeds "upon the assumption that the legislature, being aware of the common law principles, would have intended that they apply to the exercise of the power" to which natural justice applied. 75 The problem with that assumption is that parliaments can never be entirely sure what fairness will be held to require until the courts have pronounced upon the issue. '76 In the context of this struggle for meaning between the Parliament and the courts, we should also note that, hermeneutically, neither can have exhaustive control of legislative meaning. Aronson and Grove's argument should not be seen as a criticism of the courts playing a role in finding legislative meaning, but that the way that they have gone about it has created confusion. French CJ also notes a reservation to the principle of legality, citing Meagher's criticism that it is often applied but 'lacks extended judicial exegesis.' 77 Both criticisms point to the application of structural aspects of Gadamer's theory -that legal interpretation is guided by common law preunderstandings -without the normative aspects, which would require critical reflection on judicial preunderstandings and a willingness to adapt them to the legislature. Without critical reflection through application, common law principles such as legality -especially when given constitutional status -are merely reifying, giving the common law operation that is incommensurate with the words of the statute and intention of Parliament.
A further criticism would be that imputing intentions to Parliament without critical reflection has led the courts to hypocrisy. On one hand, courts have applied the principle of legality to find against the exclusion of common law rules of natural justice, in other words using the common law to avoid strict enforcement of other available meanings. On the other hand, where statutory procedural fairness provisions have applied, courts have required strict adherence to them. 78 In SZEEU, Weinberg J was critical of Parliament for having set excessively prescriptive rules 'instead of allowing for such matters to be dealt with in accordance with the well-developed principles of the common law.' 79 These well-developed principles, however, have contributed to Parliament's need to be so specific to achieve its intended purpose.
CONCLUSION
Following Plaintiff S157, s 75(v) has been credited with protecting the jurisdiction of the courts in cases involving jurisdictional error. Whether a decision involves a jurisdictional error, however, is to be determined with reference to the ambit of the power and limitations placed on it. Actions in excess of such power, or in contravention of a limitation, are infected with jurisdictional error, and will be lead to discretionary issue of writs. 80 I have divided jurisdictional error into two concepts to demonstrate that some grounds, breach of which will lead to acts that are ultra vires on their face, cannot be excluded by statute, but others can. To exclude grounds in the first category -i.e. to confer a power and purport to authorise decisions made in excess of that power -would fall foul of the Hickman principle, such that the purported act cannot be rendered valid by a provision that is inconsistent with that granting the power. The other grounds form limitations on some powers, but can be omitted or excluded in others.
Natural justice is such a ground.
Accepting the primacy of the statute the Parliament's ability to exclude grounds such as natural justice, our next locus for inquiry is statutory construction. It is in construction that we see that the exclusion of natural justice is possible, but improbable. The common law nature of natural justice presents obstacles that are not found in omitting grounds of judicial review that arise from the statute itself, namely mandatory relevant and irrelevant considerations. Those grounds may simply be omitted from the statute. On the other hand, the principle of legality preserves natural justice unless it is unmistakably clear that it is excluded. This is supported by Dworkin's model of making the law the best it can be, and a structural application of Gadamer's hermeneutics, based on the preunderstandings of the courts.
Two lessons can be learnt from understanding the principle of legality as the an element of the courts' preunderstandings in statutory interpretation. First is a lesson for the courts, which should engage in the normative aspects of Gadamer's hermeneutics, not simply applying their preunderstandings in statutory construction but reflecting on them and seeking to better approach the correct meaning of statutes. The nature of the common law and constitutional importance given to the principle of legality have instead created a reifying jurisprudence, perverting the hermeneutical goal of understanding. The courts should not simply assume, on the authority of prior decisions, that the Parliament does not intend to exclude common law rights such as natural justice; they should question whether this is in fact the most correct decision based on a genuine fusion of horizons.
Second is a lesson for the Parliament. If we assume, as was done in Saeed, that the Parliament is aware of the common law and intends that it is to be applied unless excluded by the most unmistakable language, then the Parliament should use such language to effectively exclude natural justice.
In the words of Lord Hoffman, 'Parliament must squarely confront what it is doing and accept the political cost.' 82 Doing so would not be alien to the federal legislature, which has excluded natural justice in the most express terms in provisions such as the Migration Act 1958 ss 501(5) and 501A(4). Stating, as those subsections do, that 'natural justice does not apply' to relevant decisions, permits no construction other than the exclusion of natural justice. On the present jurisprudence, that result cannot be achieved by implication or ambiguous language. Although the relevant level of clarity is difficult to determine, 83 where the language of a statute directly addresses the exclusion of natural justice it cannot be avoided. The primacy of the statute requires that such clear words be given their ordinary meaning, whether through the principle of legality, the best decision to preserve law's integrity or the correct decision reached through a fusion of horizons. Although it is legally possible to exclude natural justice from constituting jurisdictional error, without such precise words it is improbable that it can be achieved. 
